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IMPORTANT NOTICE

This guide should not be relied on as a substitute for obtaining legal, financial or other professional advice.  It is intended to 
provide general information only and is not intended to be comprehensive.  The contents do not constitute legal, financial or 
taxation advice and must not be relied upon as such.  You must seek specific professional advice tailored to your personal 
circumstances before taking any action based on this publication.

Should you require legal advice, please contact us.  Our contact details are on page 10.
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“Assets put money in your 
pocket, whether you work 
or not, and liabilities take 
money from your pocket.”

–  Robert Kiyosaki

Securing a quality lease enhances the performance of your commercial property as an 
asset. At the same time, minimising risk and costly management overheads is equally 
important to prevent escalating administrative and monetary costs. This guide shows you 
how to secure a commercial lease with reduced risk exposure and lower management 
overheads for greater protection and return on investment.

Non-retail commercial leases
In this guide, we will be discussing non-retail 
commercial leases specifically. Retail leases 
are regulated by legislation that restricts and 
overrides lease terms, such as those relating 
to rent reviews, the responsibility for the 
lessor’s costs, and security deposits.

In contrast, leases for non-retail commercial 
property – such as office spaces and 
warehouses – are not similarly regulated. The 
terms of a non-retail commercial lease are 
therefore largely a matter of agreement 
between the lessor (ie, landlord) and the 
lessee (ie, tenant).

Consequently, the content of non-retail
commercial leases can vary substantially depending on the details of the property and 
surrounding circumstances, the bargaining power of the parties and the negotiation and 
drafting abilities of their solicitors.
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Beyond getting 
the right lessee Key Terms

 The premises
 Permitted use
 Lease duration
 Options to renew
 Rent & reviews
 Outgoings
 Security

Collate and highlight 
the key terms
In the lease, clearly set out the key terms in a 
reference schedule at the front of the 
agreement. This adds clarity and speed in 
negotiations as well as easy reference in 
administering and enforcing the lease. If the 
lessee will be paying for outgoings in 
advance, specify the estimate of the first 
year’s outgoings upfront as this will form the 
basis for calculating outgoing amounts.

A high-quality lease investment begins 
with a prospective lessee meeting your 
criteria for key terms including lease 
duration, rent amounts, lessee’s 
credentials and type of business. Every 
lease should be drafted to match the 
particular lessee and circumstances. This 
will help to:

 streamline negotiations;

 avoid misunderstandings;

 protect your rental income;

 avoid and reduce costs;

 prevent costly potential disputes; and

 reduce vacancy between leases.

We examine in this guide how a carefully 
drafted and tailored non-retail 
commercial lease agreement can put this 
into practice for you.
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Remove hinderances to 
the next lease
Where the lessee will have an option to renew the lease 
after the initial term, be clear about the renewal conditions. 
Making the renewal subject to no subsisting default by the 
lessee can help to motivate the lessee to rectify any default 
before the renewal. Specify a fixed option expiry date, 
commonly 3 months before the end of the current term, to 
give yourself sufficient time to find and secure the next 
lessee if the existing lessee chooses not to renew. Terms 
expressly allowing you and your agents to put up “For 
Lease” signs, and have reasonable access to the premises 
for viewings, before the expiry date will help to prevent 
hindrances to securing a seamless renewal or new lessee 
and thereby reduce or avoid any vacancy.

Be specific about rent 
reviews

 

Rent reviews in non-retail commercial leases are a matter of 
agreement between the parties. The lease should include a 
right for the lessor to review the rent annually. Rent reviews 
can provide for fixed percentage increases as well as 
adjustments in line with inflation or current market 
conditions. Rent reviews often cause disagreements, so be 
specific about how each review will be conducted and how 
any "market rate" revision will be determined.

For long leases and renewals, a market-based rent review 
every 3-5 years, and at the commencement of each renewal 
period, will help to re-align the rent with the current market 
conditions. In such cases, provide for a professional 
determination in the event of any disagreement about the 
revised rent and make that determination final to avoid 
unnecessary legal costs.
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Outgoings payable by the lessee
Lessees are usually responsible for charges, duties and impositions relating to the use of 
the leased premises. The responsibility for outgoings in a non-retail commercial lease is a 
matter of agreement between the parties – unlike retail leases, these are not regulated by 
statute and it's up to the lessor and the lessor's solicitors to ensure that the lease 
agreement sets this out clearly and precisely.

Where the lessee will contribute to any rate, tax, maintenance or service to the premises, 
specify each item along with the proportion of each for which the lessee will be 
responsible. Where any part of the premises, common areas or facilities are shared, be 
specific about the apportionment of outgoings relating to them. The lease should also 
address outgoings that cannot be particularly identified or estimated at the 
commencement of the lease, such as repair costs.
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Retain adequate security
A cash deposit or bank guarantee will provide relief in the event of any breach by the 
lessee. This includes the failure to pay moneys due (eg, rent, outgoings) as well as repair 
costs if the lessee does not properly restore the condition of the premises at the end of 
the lease. The security amount is often expressed in terms of several months’ rent. Where 
the lessee will be responsible for GST and outgoings, increasing the security amount by 
the proportionate GST and estimated outgoings will strengthen that security in your
favour.  It is important for the security 
amount to be increased together with 
rent increases and topped-up if and 
when you are forced to claim any part of 
it.

Be mindful of monies that will only 
become due, or amounts that will only 
be known, after the end of the lease, 
such as make-good costs. The lease 
should provide for the security to be 
retained until the make-good has been 
completed and there can be no further 
claims against the lessee.

A cash deposit is typically held in a 
separate bank account, with amounts 
being transferred between yourself or 
your managing agent and that separate 
account. Be specific about whether the 
lessee will be entitled to interests earned 
on that deposit and whether the lessee 
will be responsible for the related 
administrative costs.

A bank guarantee is administratively simpler for the lessor as it does not involve the 
deposit or transfer of funds or accounting for interest and bank fees. Pay attention to the 
terms governing when the bank guarantee can be called, when it must be released and 
whether it has an expiry date.

A failure to retain adequate security can cause you to be out of pocket by the time you 
consider evicting a lessee in default, in which case you may still be faced with further 
costs of eviction, repairs and replacement.
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Assignment / Transfer
The lessee will often want to assign (ie, transfer) the lease – eg, in the event of a sale of 
the lessee's business. In some jurisdictions, legislation restricts the lessor's ability to 
withhold consent to an assignment. For the lessor, the incoming tenant's type of business, 
reputation and financial standing are paramount when considering whether to consent to 
the assignment as those factors will affect the new tenant's ability to uphold the lessee’s 
obligations. In the context of a sale of business, the lessor is not privy to the same due 
diligence information as the lessee, so a well-drafted lease will enable the lessor to make 
inquiries about the incoming party and its business. 

To protect the lessor, the lease should require the lessee to obtain the lessor's consent to 
the proposed assignment and permit the lessor to refuse consent if not reasonably 
satisfied as to the reliability of the new tenant. The agreement should set out:

 the criteria that apply to the assessment of the incoming tenant's reliability; and
 the conditions that the lessor can attach to any given consent.

The reasonableness of a lessor’s refusal to an assignment is a matter of fact which, 
unsurprisingly, has been frequently contested in court. A well-drafted lease can help you 
secure your interests as lessor by empowering you to:

 assess the incoming tenant's financial standing and ability to uphold the lessee’s 
obligations;

 require an increased security amount and other conditions to the consent if you 
consider them appropriate in light of the incoming tenant's risk profile; and

 refuse consent to the assignment if you are not reasonably satisfied.

The lease agreement should also treat a change in the control of a corporate lessee – eg, 
as a result of a sale of the shares in the lessee – in the same way as an assignment.

W3IP Law Pty Ltd: Avoid Common Pitfalls in Commercial Leases 8



The lessee’s business
Be specific about the nature of business and activities 
for which the lessee will be permitted to use the 
premises, as well as the activities that the lessee will be 
prohibited from conducting at the premises. It's also 
important to ensure that:

 the lessee’s business activities at the premises will 
not cause the lessor to be in breach of any laws or 
regulations; and

 the lessee has all appropriate insurances.

The lease should be drafted to minimise the possibility 
of nuisance or inconvenience to surrounding tenants 
and neighbours – eg, noise, smoke, heavy traffic, etc.

Know the lessee
Conduct inquiries about your prospective lessee and its 
business to minimise any difficulty in collecting rent 
and to avoid other problems including:

 breach of the law, by-laws or regulations;

 complaints from other tenants;

 damage to your property; and

 your insurer increasing insurance premiums.

Your solicitor can assist you with background checks on the prospective lessee to reveal
any signs of financial trouble or history of disputes.

Costs
The costs of negotiating, preparing and executing a 
non-retail commercial lease are commonly passed to 
the intending lessee. The cost of registering the lease, 
where applicable, is also usually the lessee’s 
responsibility.
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MORE INFORMATION

ABOUT W3IP LAW PTY LTD
W3IP Law is a specialist law firm that provides expert intellectual property and trade mark 
attorney services specialising in the fields of information technology and Internet law. 
W3IP Law has extensive experience in drafting of all types of commercial and 
international agreements. We are focused on customer service, providing value, building 
our client's business and developing long term relationship with our clients.

CONTACTS

Kim Walters
Principal
T: 0451 951 528
E: kim@w3iplaw.com

This guide should not be relied on as a substitute for obtaining legal, financial or other professional advice.  It is intended to provide general 
information only and is not intended to be comprehensive.  The contents do not constitute legal, financial or taxation advice and must not 
be relied upon as such.  You must seek specific professional advice tailored to your personal circumstances before taking any action based 
on this publication.

Should you require legal advice, please contact us.

W3IP Law Pty Ltd (ABN 37 607 843 836)
14 Paros 100 Cotlew St East, Australia, Southport, Queensland 4215
T:  1300 776 614
law@w3iplaw.com  |  www.w3iplaw.com 10
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